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Caveat 



Evolution of GHG Regulation 

Mass. v. EPA 
(2007) 

• GHGs are “air 
pollutants” 
subject to CAA; 
must be 
regulated 
unless no 
endangerment 

Endangerment 
Finding (2009) 

• GHGs from motor 
vehicles endanger 
environment, 
triggering new Auto 
Fuel Standards 
under Section 202. 

• What about other 
sources? 

Clean Power 
Plan (2015) 

• Based on 2009 
Endangerment 
Finding 

• 111(b) 
New/Modified  
Sources (NSPS) 

•  111(d) Existing 

Sources (ESPS)  



CAA Section 111 

• 111(b): EPA “shall include a category of sources in such list if in his judgment it causes, or 

contributes significantly to, air pollution which may reasonably be anticipated to endanger public 

health or welfare” THEN establish “Federal standards of performance for new sources within 

such category” 

• “standard of performance” means a standard for emissions of air pollutants which reflects the 

degree of emission limitation achievable through the application of the best system of emission 

reduction which (taking into account the cost of achieving such reduction and any nonair quality 

health and environmental impact and energy requirements) the Administrator determines has 

been adequately demonstrated. 

• 111(d): each State shall submit a plan “which (A) establishes standards of performance for any 

existing source for any air pollutant (i) for which air quality criteria have not been issued or which 

is not included on a list published under section 7408(a) of this title or emitted from a source 

category which is regulated under section 7412 of this title, but (ii) to which a standard of 

performance under this section would apply if such existing source were a new source…” 

 



EPA Regulatory  
Options 

Endangerment 

Finding 

111(b) New 

Source 

Rule 

111(d) CPP 



Regulatory Options – Endangerment Finding  

• Upheld by DC Circuit (2012), not currently being litigated 

• Rescind it altogether? 

• Limit it: Reinterpret “judgment” that it applies to Power Plants? 

• Requires rulemaking 

• Congressional amendment to CAA? 
Endangerment 

Finding 



WOTUS Executive Order–- A Clue for CPP? 
Section 1. Policy.  

It is in the national interest to ensure that the 

Nation's navigable waters are kept free from 

pollution, while at the same time promoting 

economic growth, minimizing regulatory 

uncertainty, and showing due regard for the roles 

of the Congress and the States under the 

Constitution. 

Sec. 2. Review of the Waters of the United 

States Rule.  

(a) The Administrator of the Environmental 

Protection Agency (Administrator) and the 

Assistant Secretary of the Army … shall…publish 

for notice and comment a proposed rule 

rescinding or revising the rule, as appropriate 

and consistent with law. 

 

***  

(c) With respect to any litigation … the Attorney 

General may, as he deems appropriate, inform 

any court of such review and take such 

measures as he deems appropriate concerning 

any such litigation pending the completion of 

further administrative proceedings related to the 

rule. 

 



Litigation Update 

• Existing Source Rule 111(d) 

− All compliance deadlines are stayed pending final outcome 

− Argument to D.C. Circuit en banc: September 2016 

− Timing of decision…? 

− Further review by Supreme Court? 

• New Source Rule 111(b) 

− Briefing to D.C. Circuit completed 

− Oral Argument: April 7 

− Timing of decision…? 



Regulatory Options- 111(b) New Sources 

• Requires CCS for new/modified coal plants  

• Stop defending litigation? 

• Ask Court to vacate and remand? 

− Review/reinterpret carbon capture/sequestration as “adequately  

demonstrated technology” 

• No 111b = no 111d 

− 111(d) only applies to sources “to which a standard of performance under this 

section would apply if such existing source were a new source…” 



“The incoming Administration and 

Congress now have the opportunity to 

withdraw this unlawful rule and prevent 

adoption of a similar rule in the future. We 

urge the Administration and Congress to 

work together with the States on four 

actions to achieve that goal:  

(1) an executive order on day one… 

instructing EPA to take no further 

action to enforce or implement the 

Rule;  

(2) formal administrative action to 

withdraw the Rule and related actions 

in court;  

(3) review of existing litigation; and  

(4) longer-term legislative action.” 



Regulatory Options– 111(d) 

• Step back on defending litigation? 

• Ask DC Circuit to vacate and remand the rule? 

− Rescind altogether? 

− Reinterpret 111d vs. 112 issue? 

− “…(i) for which air quality criteria have not been issued or which is not included on a list published under section 
7408(a) of this title or emitted from a source category which is regulated under section 7412 of this title…” 

− Reinterpret limit of regulations- remove “beyond-the-fenceline” obligations?  

− Notice and comment rulemaking = more litigation 

− Timing is everything 



Questions? 

 


